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United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

BOWMAN H. McCALLA, Rear Admiral
United States Navy Yard and Command-
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JAMES E. MAHONEY, Lieutenant-

Colonel United States Marine Corps,
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,

Appellants^

vs.

EDAVARD LAURENT FACER,
Appellee.

BRIEF OF APPELLANTS.

STATEMENT OF CASE.

Edward Laurent Facer, appellee herein, twenty years,

one month and ten days old, enlisted in the Marine Corps

of the United States, at Chicago, Illinois, on the 18th day

of March, 1905. He so enlisted without the consent of his

parents, both of whom are alive, and he has no guardian

appointed over him. When he so enlisted he represented

himself to be over twenty-one years of age.

The appellee was brought to Mare Island and on the 3d

day of July, 1905, his father, Edward R. Facer, sued out

a writ of habeas corpus, which was regularly heard by Hon.

Wm. W. Morrow, U. S. Circuit Judge of the Ninth Circuit,

on July 11th, 1905, and the appellee was by the judgment



and order of said Circuit Judge discharged from the cus-

tody from whence he was produced, and from his enlist-

ment in said United States Marine Corps.

It was claimed that an advertisement or notice had been

posted in the city in which Facer enlisted. This notice

stated that the United States desired to enlist men for the

Marine Corps between 21 and 35 years of age. There was

no proof, however, of any kind, that the Government de-

sired to confine the enlistment of men to those ages, but the

view taken by the Judge below was that this notice or ad-

vertisement had the effect of preventing the Government

from accepting men under 21 years of age. Our contention

is that under the statute of the United States, a minor be-

tween the ages of 18 and 21 years may be enlisted without

the consent of parents or guardian ; that he is included in

the term " other persons " in Section 1118, Revised Stat-

utes of the United States. We contend that the qualifications

for enlistment in the United States Marine Corps are fixed

by the Statutes of the United States ; that any person may

be legally enlisted who possesses these qualifications. This

point has been squarely decided in the case of Thojiia^ vs.

Winne, 122 Fed. Rep., pp. 395-400-1 , decided in 1903. In

that case it was held that a minor between the ages of 18

and 21 years may be enlisted without the consent of parents

or guardian ; that he is included in the term "other persons"

in Section 1418, Revised Statutes of the United States. In

the course of its opinion, the Court stated, at pages 400 and

401:

" We find the will of the legislature, as expressed in the
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" three sections of the Revised Statutes and the Act of

" March 3, 1899, to be that no minor under the age of 14

" years shall be enlisted in the naval service; that boys be-

" tween the ages of 14 years and 18 years may, with the

" consent of their parents or guardians, be enlisted, and,

" without such consent, may not be enlisted ; that other per-

" sons may be enlisted to serve in the navy; and that all en-

" listments shall be for a period of four years. We think

" that the maxim, ' Expressio unms exclusio alteriiis ' dis-

" tinctly applies in this case, and that, when the Congress

" enacted that ' no minor under the age of 14 years shall be

" ' enlisted in the naval service,' that ' minors between the

" ' ages of 14 and 18 years of age shall not be enlisted for

" * the naval service without the consent of their parents or

" ' guardians,' and that ' other persons may be enlisted,'

" they affirmatively authorized the enlistment of male min-

" ors over the age of 18 years without the consent of parent

'' or guardian. In section 1420 the expression of the legis-

" lative intent to the effect that minors under the age of 14

" years shall not be enlisted excludes the idea that male

" persons over that age are under a like prohibition. In

" section 1419 the expression of the legislative intent that

" minors between the ages cf 14 and 18 years shall have the

" consent of parents or guardians as a condition precedent

" to valid enlistment, excludes the idea that other persons

" competent to enlist shall be required to conform to that

" condition precedent ; and, reading all the statutes to-

" o-ether, we think the conclusion is apparent that the Con-

" gress intended to leave male minors over the age of 18



" years free to enlist in the naval service, without condition

" as to parental or guardianship consent. In Com. vs.

'' Gamble, 11 Serg. and R. 93, decided by the Supreme

" Court of Pennsylvania in 1824, where the enlistment of a

" minor in the Marine Corps was held to be valid, Gibson,

" C. J., rested the decision upon the ground of

"public policy, which requires that a minor be at liberty to

" enter into a contract to serve the State whenever such

" contract is not forbidden by the State itself. This, he

" says, is the common law of England, While we believe

" this to be broad and tenable ground upon which to rest a

" decision upholding the validity of such an enlistment, we

" are not forced to base our decision upon such ground, as

" we hold that the Congress has expressed the intention to

" permit unconditionally the enlistment of male minors

" over the age of 18 years. As sustaining this view, under

" the present law, we cite/w re. Doyle (D. C, 18 Fed., 369) ;

" In re. Nm'ton (D. C, 98 Fed., 606)."

One of the cases cited above. In re. Norton, 98 Fed., 606,

was decided by Judge De Haven of this District, wherein

he held that, under Rev. St., Sees. 1418, 1419, 1624, relating

to enlistments in the navy, which prohibit the enlistment

of boys under the age of 16, but permit the enlistment of

boys between the ages of 16 and 18, until they shall arrive

at the age of 21, with the consent of their parents or guard-

ian, and provide for the enlistment of " other persons " for

terms not exceeding five years, the consent of the parents

or guardian of a minor over the age of 18 is not essential to

his valid enlistment, and he cannot be discharged from such



enlistment by a court on a writ of habeas corpus, at suit of

his parents or guardian.

In the course of his opinion, Judge De Haven stated

:

" Congress is given power, by Section 8 of Article I of the

" Constitution, ' to provide and maintain a navy.' Under

" this grant of power, that body has the right to declare

" what class of persons shall be permitted to enlist in the

" navy, and may provide by law for the enlistment of min-

" ors therein, without the consent of parents or guardian.

" U. aS'. vs. Bambridge, 1 Mason, 71, Fed. Cas. No. 14,497

;

" U. 8. vs. mewart, Crabbe, 265, Fed. Cas. No. 16,400 ; Com.

'' vs. Doicnes, 24 Pick., 227. The present inquiry must

" therefore be confined to a consideration of the question

" v/hether the enlistment in the navy of a minor of the age

" of 19 years, without the consent of his parents or guard-

" ian, is a valid enlistment, under the laws of the United

" States. If the enlistment of a minor of that age is not in

" violation of some law of the United States, it is clear the

" Court cannot declare that compulsory service in the navy

" in pursuance thereof is an unlawful restraint of the lib-

" erty of such minor."

After quoting the particular sections of the Revised Stat-

utes of the United States applicable to the case. Judge De

Haven goes on to say

:

" The obvious construction of these sections is that min-

" ors over the age of 18 years may lawfully enlist in the

" United States navy without the consent of their parents

" or guardians. The express provisions that minors be-

" tween the ages of 16 and 18 years shall not be enlisted in



" the naval service without the consent of their parents or

" guardians, and that ' other persons ' may be enlisted, and

" the further provision making it an offense in any officer

" of the navy to knowingly enlist a minor between the ages

" of 16 and 18 years without such consent, is sufficient to

" show that the consent of his parent or guardian is not

" essential to the valid enlistment of a minor over the age of

" 18 years. This conclusion is in accordance with the

" maxim of interpretation that, when a statute expressly

" provides a rule for one particular class of persons or

" cases, the rule is not to be applied to any other class of

" persons or things which might have been, but were not,

" expressly included therein."

The United States, in its capacity as sovereign, has the

right to demand the services when at war of all its citizens,

and it has the undoubted right to fix the age at which it

may require the services of its citizens, or speaking broadly,

its subjects. There is no magic in the word twenty-one.

That age, it is true, was fixed at common law, and is now

fixed generally by statute, as being the age of majority for

males, but still the law-making power of the United States

has power to authorize the enlistment of persons at any

age. We think it will be conceded that Congress has the

power to receive as soldiers or members of the Marine

Corps persons under the age of 21 years, if it so desires, and

by the laws of the United States there is a standing call for

all persons who are qualified under the United States Stat-

utes to serve. The fact that the advertisement issued by the

recruiting officers stated that it desired to have men be-



tween the ages of 21 and 35 cannot affect the question of

the enlistment of a man who had the qualifications required

under the Statutes of the United States. They might have

called for men seven feet high, or weighing 200 pounds, or

having blue eyes, or have made any other qualification that

seemed to them advisable, for that was only for their con-

venience and they might waive it at any time they saw fit.

We submit that a person over the age of 18 years, possess-

ing the qualifications required by the laws of the United

States, presenting himself to the proper officer for enlist-

ment, has the right to enlist, and if he is received by the

United States and sworn in, he cannot be discharged on the

ground that he is under the age of 21 years. This should

be particularly so when the person represents himself as be-

ing of the age df 21 years.

It is therefore respectfully submitted that the judgment

and order of the United States Circuit Court for the Ninth

Circuit, Northern District of California, should be re-

versed.
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